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Digests Of Recent Opinions 


EQUITY — Jurisdiction to Inter- 
fere with Judgments at Law— 
Judgment for Possession—Land- 
jord and Tenant Proceedings 


New Jersey Court of Errors and 

Appeals 

Red Oaks, Inc. v. Dorez, Inc. 
April 24, 1936 
On appeal from Chancery. Re- 
versed 
McCarter & English, Edward M. 
Garlock, for defendant-appel- 
Leber & Ruback, for complainant- 
respondent. 
Bodine, J. 
under an agreement to lease 
and made extensive improvements. 
A lease was then executed. The 
landlord, on December 6, 1932, six 
davs after the first installment be- 
due, demanded rent. The 

claimeg the benefit of a 

y grace period. The landlord 
fused and commenced dispossess 
proceedings in the district court. 
Judgment for possession was 
entered, after demand for 
withdrawal of demand, and 
ment into court of the rent al- 
i to be due, the district court 
ge holding the deposit was not 

ly under the statute. 

The tenant then obtained from 
ncery, first preliminary, 
1 a final injunction. 

appeals from the 
lecree. 

Held: “But for the judgment in 
district court, the jurisdiction 
the court of Chancery to pre- 

nt a forfeiture would have been | 

Sparks v. Lorentowicz, 106 
N. J. E. 178. After judgment, 

rule seems different. Mc- 
gann v. La Brecque, 91 N. J. E. 
307: Rafferty v. Schutzer, 153 
Atl. Rep. 626. (The official re- 
port is misleading.)”’ 

After judgment in a law court, 

the court of Chancery is power- 
less to review errors of law com- 


ises 


tenant 


60-dav 


a 


ar. 


ctify the omission of counsel in 

presenting other matters known 

at that time. Commercial Trust 
Hamilton, 99 N. J. Eq. 249. 

That is what complainant here 

sought to have Chancery do. 
Reversed 

EQUITY PLEADING — Master’s 
Report — Finality — Lapse of 
Time 

New Jersey Court of Errors and 
Appeals 

McCarthy v. Cole. 

On appeal from 
firmed 

April 24, 1936 


Chancery. Af- 


Paul J. Farley, Augustine J. Re-| 
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The tenant haq entered prem- 


The land- | 
Chancery | 


petto, for appellants. 

Cole & Cole, for respondents. 
Lloyd, J. 

A dispute between the execu- 
tors of Elizabeth White McCarthy 
and Cole, trustee, arose concern- 
ing the distribution of surplus 
moneys arising out of a foreclos- 
ure sale. Cole, as trustee, filed a 
poworapy in Chancery for the pay- 
ment of these moneys to him. A 
| reference was made to Clevenger 
jas master, appellants received not- 
jice of the hearing and attended 
|and produced their proofs. Clev- 
| enger reported the money should 
| go to Cole. 

Appellants, instead of filing ex- 
ceptions to Clevenger’s report, 
presented another petition to the 
court praying the surplus moneys 
be paid to them as executors of 
the estate which they alleged to 
be insolvent. The matter was re- 
ferred to Read as master, who, 
ignoring or ignorant of the Clev- 
enger report, arrived at the same 
conclusion as Clevenger and so re- 
ported. Appellants excepted to 
Read’s report, and the exceptions 
were heard before Vice Chancellor 
Sooy. The Vice Chancellor con- 
cluded Read’s report was erron- 
| eous, but that Clevenger’s report | 

was binding upon the court, and 
advised a decree sustaining ex- 
ceptions to Read’s report, which 
|was before him; but expressly 








| provided therein that it was not 
to affect the order made on Clev- 
enger’s report. 

Held: This court cannot give re- 
j tet Clevenger’s report, filed May 
| 22, and not excepted to, because a 


finality 


v. Taylor, 23 N. J. Eg. 135. 
Appeal dismissed. 

DEATH—Action for Wrongful— 
Judgment — Distribution of 

New Jersey Court of Error and 
Appeals 

Wilson v. Wilson. 

April 24, 1936 

On appeal from Chancery. 
firmed. 

Walter Fox and Samuel Y. Hamp- 
ton, for complainant-appellants. 

Quinn, Parsons & Doremus and 
Theodore D. LaBrecque, for de- 
fendants-respondents. 

Donges, J. 
Decedent was killed in an ac- 

cident, and a settlement made. 

Decedent left a widow, 


Af- 


ents filed a bill in Chancery, pray- 
in that the widow be enjoined 
from the use of the moneys re- 
ceiveq in settlement, and that the 
court of Chancery award a por- 
|tion of that sum to them. The 
|court below determined that the 





|parents had no right to share in 
{the proceeds of the settlement 


and dismissed the bill. The par- 
ents appeal. 
Held: Under the statute (P. L. 


1917, p. 531; Cum. Sup. p. 928), 
the parents are not entitled to re- 
cover. The statute provides for 
distribution according to the laws 
of distribution of intestate es- 
tates excepting that where 
decedent leaves a surviving wid- 
ow or husband, but no descend- 
ants and no parents, the widow 
or surviving husbang takes all. 
The statute of distribution in 
effect at the time of death (P. L. 
1930, p. 395, 1925-1930 Cum. Sup. 
1339) provides if there are no 
children or legal representatives 
(Continued on page 6 col. 1) 





by lapse of time. - Morris | 


Laws Of 1936 


(Effective dates follow each Act) 


CHAPTER 57 (April 17, 1936) 
Allows municipalities and coun- 
ties to pay 1986 school taxes in 
6% interest bearing scrip. 
CHAPTER 58 (April 17, 1936) 
Authorizes apportionment of 
10% reserve fund of state school 
tax to districts as soon as funds 
are available. 
CHAPTER 59 (April 17, 1936) 
Appropriates $22,351.12 to Com- 
mission on Revision and Consoli- 
dation of Public Statutes for sal- 
aries and rents. 
CHAPTER 60 (April 17, 1936) 
Appropriates $16,500. to Com- 
mission on Revision and Consoli- 
dation of Public Statutes to pay 
expense of report to Legislature. 
CHAPTER 61 (April 21, 1936) 
Permits incorporated towns to 
name Board of Water Commis- 
sioners, 
CHAPTER 62 (April 21, 1936) 
Permits State Health Depart- 
ment to participate in Federal 
Grants for public health service 
under Social Security Act. 





| Permits corporations’ bondhold- 


| 
| 





| 





| INSURANCE 


CHAPTER 63 (April 21, 1936) 


ers to participate in election of 
directors. 





Current Decisions 





GARNISHMENTS—Annual Pay- 
ments to Beneficiary Under Life 
Insurance Contract 

LIFE — Garnish- 
ment of Annus’ Payments due 
Beneficiary 

Essex County Court of Common 
Pleas 

Julius Otten v. 
Cavalli 

For the plaintiff, 
rey. 

Fos the defendant, James H. Mc- 
Leod. 

For the garnishee, Wall, Haight, 
Carey & Hartpence. 

April 24, 1936 

Hartshorne, J. 

The question arises, on the mo- 
tion to quash an execution levy, 
as to whether insurance policy 
proceeds payable in annual] install- | 


Maximilian E. 


Joseph A. Fur- 








but no} 
children and parents. The par-| 


ments are subject to garnishment 
proceedings, particularly when | 
such annual installments, if paid 
weekly, would amount to less than | 
eighteen dollars per week. ' 

While a question is raised as 
to the right of the garnisheed in- 
surance company to move to 
quash, this will be passed over, in 
view of the representation to the 
Court that if same were consid- 
ered material, exactly the same 
action would be taken by the de- 
fendant himself, who, in fact, 
does raise the meritorious ques- 
tions. 

As stated in the very recent, 
and not yet officially reported, 
case of Passaic National Bank & 
Trust Company v. Eelman, 183 

tl. 667, N. J., “It is the general 
policy of the law to lend the cred- 
itor all reasonable assistance for 
the enforcement of his claim, es- 
pecially against a debtor who, 
though possessed of the means to 
pay, seeks to evade his obliga- 
tion.” Against this it is urged, 
first, that the policy contract, by 
its terms, prevents a garnishment; 








(Continued on page 3 col. 3) 


COMMON LAW MARRIAGES—Part I 





By MARSHALL VAN WINKLE 
Advisory Master Of The Court Of Chancery Of New Jersey 


(Continued from previous Issue) 
COMMON LAW MARRIAGES 
NOT VALID IN MAJORITY OF 
STATES 
Common law marriages are on 
their way out, without question. 
A well-known authority,19 calcu- 
lating as of 1927, stated that 
common law marriages were then 
no longer valid in twenty-four 
states. 
The 1933 Social Workers 
Book contains this statement: 
Fifteen states have by sta- 
tute raised the standard of mar- 
riage and safeguard the mar- 
riage relation by abolishing 
common law marriages. These 
statutes either declare such 
marriages void, make the stat- 
utory solemnization mandatory, 
or declare void any marriage 
not licensed or solemnized ac- 
cording to statute. In other 
states provisions for solemniza- 
tion procedures have been de- 
clared mandatory by court de- 
cisions, leaving 24 states and 
the District of Columbia in 
which this ancient doctrine is 
still in force.20 
New York abolished by statute 
in 1933; and so it appears that 
twenty-three states still recognize 
common law marriages. To men- 
tion some of the states,—common 
law marriages were abolished by 
statutes, in Kentucky in 1852, in 


Year 


Utah in 1888, in California in 
1895, in Tilinois in 1905, in Ari- 
zona in 1913, in Wisconsin in 


1917, in Missouri in 1921, in Ne- 
braska in 1925, in Oregon in 1929, 
and in New York in 1933. They 
had been abolished in New York 
in 1901, but, by a mistake, they 
were reinstated by a repealer of 
1907. In other states these mar- 
riages have been abolished by the 
decisions of courts holding that 
the provisions of statutes relat- 
ing to licenses and the solemniz- 
ing of marriages are mandatory. 
They are tolerated in nearly all 
of the remaining states because 
the courts of these states have 
held that such provisions are di- 
rectory only, despite the clear in- 


; tention and plan of the statutes 


of these states to regulate al! 
marriages. 

At this time, common law 
marriages are not valid in states 
whose total population is more 
than half the population of the 
country; and they are not valid 
in about half the area of the 
country if we exclude the areas 
of Texas and Nevada. “State-lic- 
ensed marriage must eventually 
displace common law marriage in 
every state in the Union”.21 

Which state will be the next to 
abolish common law marriages by 
statute? 





19 Geoffrey May Marriage Laws & De- 
cisions of T’. S. (1999) pub. bv Russel! 
Sare Foundation. This book states the 
reanits of an examination of the state 
statutes to the end of 1927 sessions 
and the decisions of the courts to the 
heginnine of 1997 

2 Serial Work Year Book (1932) pub 
bv Russell Sage Foundation. The 24 
states are listed as follows: Alabama, 
“Moradn. Florida. Georeia. Idaho. In- 
diana,.Jown. Kansas. Michigan, Minn- 
eeota. Mississinni, Montana. Nevada 
New Jercev. New Mexico. New York 
Onto. Oklahoma. Pennsvivanta. Rhode 
Teland,. South Carolina, South Dakota, 
Texas an Wvoming 

The Social Workers Vear Rook 's pub- 
Vshed hiennially. The 1935 edition has 
no further reference to the subject. 

& check made tn the Jibrarv of Con- 
wress from 1933 to 1935 showed no 
change: but the'1935 Laws of some of 
the states were not then available. 


THE DIRECTORY RULE 


If the courts of many of the 
states had not decided that the 
vital provisions of comprehensive 
statutes regulating marriages 
were directory only, and not 
mandatory, common law mar- 
riages contracted after the stat- 
utes had been passed would be 
invalid in such states, and com- 


valid in virtually every state. I 
do not say every state, for there 
remain one or two states where 
marriage statutes save common 
law marriages by express exemp- 
tion. 
utes, plainly designed to regulate 
all marriages, have been set at 
naught under opinions of the 
courts holding that the provisions 
relating to licenses and solemniza- 
tion are directory only, and that, 
despite the statutes which are not 
at all in accord with common 
law marriages any couple may 
validly marry themselves without 
any ceremony and with no wit- 
ness, because the statutes do not 
contain a provision expressly null- 
ifying common law marriages, 
Yet virtually all of these statutes 
contain the plainest implications 
that they were enacted to regu- 
late all marriages. In the states 
where the directory construction 
prevails common law marriages 
have been made valid by the 
courts. “We may, with Professor 
Gray, go on to assert that in the 
last analysis the courts make our 
statute law, for it is the court’s 
interpretation of the meaning of 
a statute that constitutes the 
law”’ .22 

There is very respectable au- 
thority for these directory deci- 
sions, for the United States Su- 
preme Court declared this doct- 
rine in 187823 and followed it in 
1906.24 But any one who gives 
the subject any study must feel 
that the opinion in the 1878 case, 
and which has been followed in 

(Continued on page 2 col. 1) 





21 Richmond & Hall, Marriage & the 
State 337 (1929). Is it not an amagzt 
fact that in a matter which so pro- 
foundly affects the dignity and stabil- 
ity of a family institution society 
should be slow to take enlightened ac- 
tion? Surely no legislative reform is 
more needed than clear and positive 
statutes declaring such loosely con- 
tracted unions null and void. 
Goodsell, The Family as a Social & Ed- 
ucational Institution, 537 

American Society must be freed by leg- 
islation from the manifold evils which 
lurk in the doctrine of common law 
marriage. It is only by legislation that 
the reform can be effected. 

Howard, A History of Matrimonial In- 
stitutions, Vol. 3 p. 182 (1904) 

It is an anachronism that such mar- 
riages continue to be recognized in half 
of our states today. A further argu- 
ment against them is this: A licensed 
marriage on the date of its celebra- 
tion, or as soon thereafter as the legal 
return is made to the license office, 
becomes a matter of permanent official 


record, while a marriage based 
consent alone remains so nebulous, 80 
confused and undocumented that the 
courts of the very states that still grant 
recognition to {t have difficulty in de- 
ciding what constitutes a valid mar- 
riage and what does not. The decisions 
of no two states are in entire agree- 
ment. 

Richmond & Hall, Marriage & the 
State 293 (1929) 

22 Cohen, Law & the Social Order p. 
112 (1933) 

Meister v. Moore 96 U. 8. 76, 24 L. 
ed. 829 (1878) which involved an al- 
leged common law marriage of a white 
man and an Indian girl in 1844. This 
is the case most cited as authority for 
directory holdings. 

In Ziegler v. Cassidy 220 N. Y. 98 (1917) 
where r v. Moore was relied upon 
in connection with the construction of 
N. Y. marriage statutes, 4 Justices vot- 
ed for the validity of common law mar- 
riage, and 3 Justices, of whom Car- 
dozo was one, voted against their val- 
idity. 

24 Travers v. Reinhardt 205 U. S. 423, 
50 L. ed. 865 (1906) 

, 
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mon law marriages would be in- . 


These comprehensive stat-~ 
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(Continued from page 1) 


many states, carried the @ectory 
rule too far. And judggs of the 
present generation, in @pre than 
one court, have so expreased them- 
selves. “It is difficult to escape 
the belief that many courts that 
have held such marriages good 
might be of a differemt opinion 
today if the question were a new 
one” .25 ‘ 

The directory rule hag Gefeated 
the work of social refcrmers. It 
has denied effect to the spirit and 
purpose of marriage laws. And 
it has nullifieq public policy, ex- 
cept to the extent that public pol- 
icy may be said to inhere in the 
rule itself; but it should be said 
that the rule should no longer be 
used as a rule of public policy in 
relation to marriage laws because 








23 Ch. J. vile. 

_— Co. v. Hendrixon 31 Del. p. 
Huard v. McTeigh 113 

23 i Pac. 658 (1921) 39 A. L. RB. 


gton 
+= 
1925} 
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COMMON LAW MARRIAGES 





of the changes that have come 
with the passing of time; and 
there are other reasons. 

The rule itself cannot be said 
to be scientific.26 “The idea that 
an act may be strictly or literally 
construed, without reference to 
the legislative intent according as 
it is viewed either as a penal or 
a remedial statute, either as in 
derogation of the common law, 
or as a beneficial institution, is, 
in its very nature, delusive and 
fallacious”’.2?7 The reason, or ra- 
ther the occasion for the rule, for 
there never was any reason for 
the rule, has entirely passed 
away.28 The courts which have 
held that vital provisions of mar- 
riage statutes are directory only 
have disregarded a public policy 
substantially declared in those 
comprehensive statutes, and, by 
the use of an old rule of public 
policy, which should no longer be 
used, have preserved the validity 
of common law marriages against 
the clear intent of those statutes. 

The Nebraska court held in 
1931, in a Workman’s Compensa- 
tion case,29 that common law mar- 
riages were valid in the face of 
the plain provisions in an act reg- 
ulating marriages which containedg 
these words: “And no marriage 
26. Consider the rules of statutory In- 
terpretation laid down in any text-book 
for example, that penal statutes, or 
statutes In derogation of the common 
law, should be strictly construed.*** 
These are not scientific rules for the dis 
covery of actual intentions or the 
meanings of words. but maxims of 
public policy to guide judges in the 
process of making law out of statutes 
Any one inclined to think of any rule 
of law as ‘scientific’ should read the 
interesting chapter on “Law-—-An Un- 
scientific Science”, in Professor Robin- 
son's Law and the Lawyers (1935) 

27 Sedgewick, Interpretation & Con- 
str. of Conl. & Stat. Law c. VIIT 

As far back as 1908 Roscoe Pound said: 
“eee The proposition that statutes in 
derogation of the common law are to 
be construed strictly has no such justi- 
fication. It assumes that legislation !s 
something to be deprecated. As no 
statute of any consequence dealing with 
any relation of private law can be 
anything but tn derogation of the com- 


mon law the social reformer and the 
this 





legal reformer under doctrine 
must always face the situation that 
the legislative act which represents the 
fruit of their labors will find no sym- 
pathy in those who apply it. will be 
construed strictly, and will be made 
to interfere with the status quo as 


little as possible”. 


“Common Law and Legislation”, in 21 
Harvard Law Review (1908) 
Tt would appear. therefore, that the 


doctrine that statutes in derogation of 
common law are to be strictly con- 
strued has now no solid foundation in 
our jurisprudence: and, though it will 
long, no doubt, be familiar to the for- 
ensic ear, that there is really no rea- 
son whatever why the tnnovating sta- 
tutes of our day should be regarded 
with any peculiar severity or be sub- 
jected to any particularly stringent 
rules of interpretation because they ab- 
rogate some ancient rule of that re- 
nowned but somewhat obsolete system 
of jurisprudence. Such statutes are to 
be construed strictly, but they are also 
to be construed sensibly. and with a 
view to the object almed at by the leg- 
{slature 

Sedgewick. Interpretation & Construc- 
tion of Stat. & Con. Law 2d ed. 274 
(1874) 

28 What then ts the true Iimit and 
application of the rule? With all the 
gross imperfections of the common law 
it did contain certain grand principles 
and these principles had been worked 
out fnto many practical rules both of 
primary right and of procedure. which 
protected personal rights.—rights of 
property. of life, of liberty. of body and 
limb.—against encroachments both of 
governments and of private individu- 
als. This was the great glory of the 
common law Any statutes which 
should take away, change or diminish 
these rights should be strictly con- 
strued. To this extent the rule is in 
the highest degree valuable. not be- 
cause such statutes are in derogation 
of the common law, but because they 
oppose the overwhelming power of the 
government to the feeble power of re- 
sistance of the individual, and it ts 
the duty of citizens, under such cir- 
cumstances, to guard the individual as 
far as is just and legal, or tn other 
words, to preserve the individual from 
having his personal rights taken away 
ad means that are not strictly 


ega 
Sedgwick. Interpretation & Construc- 
tion of Stat. & Con. Law 24 ed. 271 


(1874) 
29 Collins v. Hoag 121 Neb. 716 (1931) 





hereafter contracted shall be rec- 
ognized as valid unless such lic- 
ense has been previously obtained, 
and unless such marriage is sol- 
emnizeg by a person authorized 
by law to solemnize marriages”. 
Surely this was construction run- 
ning wild. The decision came 
from a divided court. Upon a 
rehearing of the case in 1932 the 
decision was vacated by a vote of 
six to one.30 The judge who wrote 
the opinion in 1931 stuck to his 
guns, although he stood alone and 
had no ammunition, In the 1932 
opinion vacating the decision of 
1931, the court was moved to say: 
“It is a matter of common know- 
ledge that for many years the es- 
tates of deceased persons have 
been despoiled by persons claiming 
to be a common Jaw spouse or 
heir at law of decedent. In many 
such cases such claims were in 
the nature of blackmail.” 

Some of the courts, in dealing 
with marriage, the most important 
of all human transactions which 
involves the preservation of the 
home and family, the best inter- 
est of society, anq indeed the 
very fabric and foundation of so- 
ciety, have been concerned with 
the moral side of the question; and 
why should they not be? Tech- 
nically, opinions of courts are not 
supposed to be formed on moral 
grounds or on the mere import- 
ance of the question to be decided. 
But the statements in these opin- 
ions, emphasizing the moral as- 
pects of the question, are more 
readily understandable when we 
consider that other opinions, with 
which judges are not in agree- 
ment, are found to rest on an as- 
sumption which is thought to be 
false by many, that is, that com- 
mon law marriages were valid in 
the states after the states had 
adopted their constitutions, be- 
cause of the provisions in the con- 
stitutions continuing such parts 
of the common law as had not 
been superseded. 

There were colonial statutes in 
some of the colonies which cov- 
ered the subject of marriage and 
its regulation, up to the time of 
the War for Independence; and 
these were followed by similar 
state statutes when {hese colonies 
became states. These statutes 
had relation to the regulation of 
all marriages. In New Jersey, my 
own state, the legislature of 1668, 
the first to assemble in East Jer- 
sey, passed an act respecting 
marriages, which was reenacted 
in 1675. “The Fundamental Con- 
stitutions” of 1683 made the sta- 
tute “agreeable to men’s different 
persuasions in religion” by provid- 
ing that “all marriages not for- 
bidden by the law of God shall 
be esteemed lawful, when solemn- 
ized before credible witnesses, by 
taking one another as husband 
and wife, and a certificate there- 
of being properly registered’”’.31 
On a consideration of these col- 
onial and state statutes, their ap- 
parent meaning and objects, the 
fact that they covered the sub- 
ject of the regulation of mar- 
riage, and also of the constitu- 
tions of the states, a strong argu- 
ment appears in support of the 
contention that ary common law 
which sanctioned common law 
marriages had been superseded 
and did not remain or continue in 





30 Collins v. Hoag 122 Neb. 805 Yaa | 
31 New Jersey As a Colony & 
State, Lee, Vol. 1 p. 322 
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many of the states after their 
constitutions were adopted.32 

The courts of some of the states 
have held that the plain words | 
of statutes regulating marriages 
should be followed by plain ef- 
fects. The courts of these states | 
echo the 1810 Massachusetts opin- | 
ion of Chief Justice Parsons:33 








the counsel for the plaintiff that 
a marriage of this kind is not de- | 
clared void by any statute. But | 
we cannot thus conclude that it | 
is recognized as valid unless we 
render in a great measure nuga- 
tory all the statute regulations on 
the subject”. Arkansas, Delaware, 
Maryland, 
Hampshire, North Carolina, Ore- 
gon, Tennessee, Vermont, Virgin- 


ia, and West Virginia, for in- 
stance, have held their stat- 
utes regulating marriages to 


be mandatory, as did other states 
which afterwards abolished com- 
mon law marriages by statute. 
Oregon, for instance, is one of 
these states. 

Talk to a layman,—and he may 
happen to be, or to have been, 
a legislator He may have been 
® legislator whose vote helped 
to pass the statute of his own 
state for the regulation of mar- 
riages. Show him this statute, 
which may begin with these 
words, “From and after the pass- 
age of this act it shall be neces- 
sary for persons intending to be 
married within this state to first 
obtain a marriage license”. Ask 
him what he understands these 
words to mean. Undoubtedly he 
will say that he understands them 
to mean that the obtaining of a 
marriage license is compulsory; 
that without a license a marriage 
would not be legal. It will seem 
very simple to him. And, after all, 
laymen live under the law, and 
benefit or suffer by it, and they 
are entitled to have ideas about 
it. Then tell him that the courts 
of his own state have decided, 
despite the statute, that a man 

(Continued on page $ col. 1) 





32 In State v. Hudson County, 30 N. 
J. Law (1862) it was held that as the 
colonial statutes had covered the sub- 
ject matter, the obligations of the 
counties to repair bridges, that there 
was in 1776. when the state constitu- 
tion was adopted. no English common 
law to be continued. 

If the legislature undertakes to pro- 
vide for the regulation of human con- 
duct in respect to a specific matter or 
thing already covered by the common 
law, and parts of which are omitted 
from the statute, such omissions may 
be generally taken as evidence of the 
legislative intent to repeal or abrogate 
the same. Take. for example. our Sta- 
tute of Frauds. It does not contain 
some provisions of the English statute 
but the omitted portions thereofe** 
have never been held to be in force 
in this state since the enactment of 
our own statute 

Lord & Polk Chem. Co. 7 Del. Ch. 262: 
55 At. 777 (1895). 

Tt is difficult. if not impossible, now 
to understand this enthusiastic loyalty 
to a body of law the most peculiar 
features of which the activity of the 
present generation has been largely oc- 
cupied In uvrooting and destroying. 
Sedgewick. Interpretation & Construc- 
My Stat. & Con. Law 2d ed. 273 


33. Milford v. Worcester 7 Mass. p. 48 
(1810) 
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4 woman may suddenly val- 
5; marry themselves, not only 
spout a license, but without a 

an or a magistrate, with- 


T1OM came + witnesses, and without com- 
Dw. Green tom ying with any one of the re- 
0M. Y. 1-195 F irements of the statute. You 
——d gj find yourself talking to a 
— ry much surprised man. The 
ict man-legislator to whom I told 
Tunicipal o said, “It just doesn’t make 
dustrial nse”; now does it, as the courts 
Ss yz some of the states have de- 
wared. After you have made the 

t legal for technical “directory” explanation, 
New Je: md told the layman all about 
request, statutes in derogation of the 
common law’, he will come back 
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gith his questions and a few re- 
‘Doesn't the word ‘shall’ 


marks 
mean a command? I have always 
thought so. What does the word 


necessary’ mean, anyway, if it 
goesn't mean compulsion? Do 
you mean to tell me it’s quite all 
right if the law is disobeyed? 
Doesn't it mean what it says? 
Does it only mean ‘please’? If 
this law doesn’t regulate all mar- 
riages, what good is it? What 
was it passed for?” He will, 
without having knowledge of the 
authority behind his words, be 
using substantially the same lang- 
uage two Chief Justices have 
used in answering similar ques- 
tions, one in 1810 and the other 
in 1921.34 Somewhere in the con- 
versation he will ask you this em- 
barrassing question, “Well, how 
do you know when a statute is 
directory only?” And your an- 
swer will not amount to much, 
for you must tell him that there 
is no universal rule by yhich di- 
rectory provisions in a statute 
may be distinguisheq from those 
which are mandatory.35 





THE MASSACHUSETTS IM- 
PEDIMENT STATUTE 

A Massachusetts statute, first 
enacted in 1895, reads as follows: 
If a person, during the life- 
time of a husband or wife with 
whom the marriage is in force, 
enters into a subsequent mar- 
riage cantract with due legal 
ceremony ang the parties there- 
to live together thereafter as 
husband and wife, and such sub- 
sequent marriage contract was 
entered into by one of the par- 
ties in good faith, in the full 
belief that the former husband 
or wife was dead, that the 
former marriage had been an- 
nulled by a divorce, or without 
knowledge of such former mar- 
riage, they shall, after the im- 
pediment to their marriage has 
been removed by the death or 
divorce of the other party to 
the former marriage, if they 
continue to live together as 
husband and wife in good faith 
on the part of one of them, be 
held to have been legally mar- 
ried from and after the remov- 





34 Ch. J. Parsons, Milford v. Worcester 
7 Mass. 48 (1810) Ch. J. Pennevile, Wil- 
mington Trust Co. v. Hendrixon 31 Del. 
319 (1921) “If a marriage may be en- 
tered into in entire disregard of the 
statute, why should there be any sta- 
tute prescribing how marriage shall be 
made, or what shall constitute a legal 
?” 


marriage 
35 See 25 R. C. L. 767; and Maxwell on 
cree of Statutes 5th ed. (1912) 
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al of such impediment, and the 

issue of such subsequent mar- 

riage shall be considered as 

the legitimate issue of both 
parents, 

If any state other than Wis- 
consin has this or a similar sta- 
tute I do not know of it. This 
statute became law in Wisconsin 
in 1917, when Wisconsin adopted 
the Uniform Marriage and Mar- 
riage License Act, in which this 
provision is included. To speak 
strictly, it should be said that as 
this statute provides that a mar- 
riage exists where the circum- 
stances are as prescribed in the 
statute, that such marriage is 
not @ common law marriage. 

An examination of cases shows 
that the following statement in a 
recent Michigan case is well 
made: While there is some dif- 
ference of reasoning and Truling, 
the decided weight of authority 
is that when parties make a con- 
tract to marry which is void be- 
cause one has a living lawful 
spouse which is unknown to one 
or both, uninterrupted cohabita- 
tion and reputation after the re- 
moval of the impediment will pro- 
auce a valid common law mar- 





riage, although the fact of the 
impediment may not have been 
known to either.36 

The principal reasons upon} 
which this rule rests are that the | 
initial relationship was intended 
ta be matrimonial, not illicit, and 
consent to present marriage ev- 
idenceq by the ceremony contin- 
ues from day to day, and be- 
comes effective as a present tak- 
in marriage on removal of the 
impediment, While it is true that 
the trend is against the recogni- 
tion of common law marriages, 
it is also true that there is a tend- 
ency to help parties who after 
having been ceremonially mar- 
rieq learn of an impediment, 
such as a former spouse living 
who was thought to be dead, or 
of a divorce proceeding that was 
faulty or had not gone to final 
decree. Still in more than one 
state it cannot be safely asserted 
what the present law on this 
heag is. It may be safely as- 
serted, however, that the older 
decisions which were grounded on 
logic and which held that no mar- 
riage is to be presumed on the 
removal of the impediment just 
because the parties continue to 
live together as husband and wife 
but without a new contract or 
agreement, are not being follow- 
ed,37 and that they will not be 
followed in the decisions to come. 
The present rule, if we may call 
it that, will hold the man, and 





36 Hess v. Pettigrew 261 Mich. 618 
(1933) which holds that no new agree- 
ment is necessary. The opinion in this 
case notes that, “In this state, in the 
only case squarely in point, the court 
divided evenly”. The reference is to 
In Re. Fitzgibbons Est. 162 Mich. 416. 
37 See comments in 27 Yale Law J. 
702 (1918) and in 28 Yale Law J. 515 
(1919) on the then recent case of 
Schaeffer v. Krestowitz 88 N. J. Eq. 
192, & 523 (1917) in Court of Chancery, 
and same case on apeal in Court of 
Errors 89 N. J. Eq. 549 (1918). The 
writer states that although a strong 
technical argument might be put up to 
the contrary (See 26 Yale Law J. 145) 
that the rule declared in the famous 
case of Collins v. Voorhees 47 N. J. Eq. 
315 deeided nearly a half century ago 
(1890) was “a fruitlessly narrow rule”; 
and that Collins v. Voorhees had been 
definitely overruled in New Jersey by 
Schaeffer v. Krestowitz and other New 
Jersey decisions. Collins vs. Voorhees 
held that the contention that cohabi- 
tation formed the basis for an infer- 
ence that there had been an inter- 
change of consent to marry, after the 


removal of an impediment, was “in 
logic ridiculous”. See the dissenting 
opinion of Mr. Justice Holmes, in 


Travers v. Reinhardt 205 U. S. 423, 440, 
51 U. S. L ed. 865, 873 (1907) which rests 
on logic, and is in agreement with 





majority opinion in Collins v. Voor- 
hees. 


it may be against his wishes, 
but it benefits children. And 
when we speak of children we 
should add that had it not been 
for a desire of the courts to pro- 
tect children, common law mar- 
riages would have been swept 
away long ago. 

This Massachusetts statute has 
been under fire; and many inter- 
esting questions arising under it 
have been before the courts. Even 
the punctuation of the statute 
has been fought over.38 

(To be continued next week.) 








38 See Hopkins v. Hopkins 287 Mass. 
542; 192 N. E. 145; 95 A. L. BR. 1286 (1934) 
& cases collected in note. 





Current Decisions 
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and, second, that such garnish- 
is against public policy. 
Such constitutes the main issue. 

It must be borne in mind that 
the policy contract in question is 
not the original policy on the life 
of the insured, but is a contract 


between the company and the 
beneficiary in the original policy, 


ment 


;as to how the proceeds of such 
| original policy shall be paid such 


beneficiary, the defendant here. 
It provides, “No assignment or 
hypothecation of this contract, or 
of any part thereof, or interest 
therein, or of any installment ac- 
cruing thereon, made by said ben- 
eficiary, shall be valid, and no 
payment shall be made by the 
company during the lifetime of 
the beneficiary, except to said ben- 
eficiary, personally, or upon his 
order for each payment as the 
same may become due.”’ Reliance 
thereupon is had on the case of 
Seventy-First Street and Broad- 
way Corporation v. Thorne, 10 
Misc. 99, holding that payments 
from a private corporation pen- 
sion fund, not assignable by the 
fund rules, are not garnishable on 
attachment. This case, however, 
has been substantially overruled 
by Passaic National Bank & 
Trust Company v. Eelman, supra, 
holding that even a public pen- 
sion fund payment is garnishable, 
at least “where the pensioner does 
not remain subject to further 
calls for public service.” Of 
course, a pensioner from a private 
corporation neither is, nor was, 
subject to such call. Further, 
while the Eelman case does say 
that “The general, if not the ex- 
clusive, test of the liability of a 
right or claim to garnishment is 
whether it is the subject of as- 
signment,” its citation thereunder 
(28 C. J. 151) gives as the “Rea- 
son for the Rule’—‘“It is entirely 
obviou that if a claim be of such 
a nature that the claimant cannot 
make a voluntary assignment of 
it, the law will not enforce a com- 
pulsory assignment,” citing St. 
Joseph Manufacturing Company 
v. Miller, (Wisconsin) 34 N. W. 
235. <A reading of this last case 
makes it clear that it is the in- 
herent nature of the claim itself, 
and not any peculiar inter-party 
restrictions, which restrict the 
normal rights of third parties. 
This is for the reason that an in 
herently unassignable res, such as 
the unassignable tort in the above 
Wisconsin case, obviously cannot 
be assigned at all, either by the 
parties or by operation of law. 
But, on the other hand, a res 
which can ordinarily be assigned, 





such as the mere obligation here 
to pay money, and is only re- 
stricted by the parties, against as- 
signment by such parties, is not 
restricted against assignment by 
an entirely different method; to 
wit, by operation of law at the 
instance of third parties. Flem- 
ing v. Fleming Hotel Company, 
69 N. J. E. 715; 28 C. J. 151, Gar- 
nishment. Further be it noted 
that while assignment of the pol- 
icy contract in question by the 
beneficiary is generally prohibited, 
such assignment by him is per- 
mitted “upon his (the benefici- 
ary’s) order for each payment as 
the same may become due.” The 
levy here being upon a payment 
coming due a few days thereaf- 
ter and before the return day of 
the writ of execution, would, con- 
sequently, seem not to contravene 
even the terms fixed by the par- 
ties for themselves. 

The second objection to the 
garnishment is that to garnish 
such insurance proceeds at all is 
against public policy. Except as 
definitely established in the com- 
mon law as inherited by this 
country or the constitution, this 
somewhat nebulous entity is not 
for the courts but the legislature 
to declare, the latter, of course, 
having the right to modify such 
common law public policy. Dimick 
v. Metropolitan Life Insurance 
Company, 69 N. J. L. 384, 396; 
Bigelow v. Old Dominion Copper 
Company, 74 N. J. E. 457, 508. 
While certain other states may 
have protected insurance policy 
proceeds from the reach of cred- 
itors of the beneficiary, the ac- 
tion of their legislatures does not 
apply here. On the contrary, our 
legislature has clearly expressed 
the public policy of this state, and 
apparently to the contrary. For 
while insurance policy proceeds 
are expressly exempted from seiz- 
ure by creditors of the insured, 
except to the extent of premiums 
paid in fraud of such creditors, 
the exemption goes no further. 
(P. L. 1909 page 422) “Expressio 
unius est exclusio alterius.” And, 
surely, if payment by the public 
to a former servant of the public 
is not exempt on grounds of pub- 
lic policy, except as same may in- 
terfere with further service to the 
public (Passaic National Bank & 
Trust Company v. Eelman, supra), 
payment by a private corporation 
in return for no service, public or 
private, cannot be so exempted, 
further than the legislature hag 
required, 

(Continued on page 4 col. 5) 
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A Needed Service 


The universal presumption of 
knowledge of the law has 
been recognized 


long 
as deliberately 
contrary to fact and experience It 
is to some extent justified by neces- 
has been 
doubted by our court of Errors and 
Appeals. In Shannon v. Ryan 91 
N. J. Eg. 491, 111 Atl 155 (E&A 
1920) reversing 108 Atl. 773 (Ch. 
1919) Chief Justice Gummere said: 
“To attribute to an elderly widow 
residing in New Jersey knowledge 
€2 the decisions of the courts of a 


ity. Its conclusiveness 








Sister state upon an abstruse doc- 
trine relating to the construction | 
of wills, would be to assume a 
greater acquaintance with the sub- | 
ject upon her part than is prob- 
ably possessed by a majority of | 
the members of our own bar, to| 
say nothing of the members of this| 
court before the argument of this! 
cause.” This is eminently sensible 
and true. Yet court had no 
difficulty in presuming knowledge 
of our abstruse rule against per- 
petuities in determining the intent 
of a New Jersey testator. Van 


our 





Riper v. Hilton 7 N. J. Eq. 371, 78 
Atl, 1055 (Ch. 1911). 

This false presumption might be | 
more palatable to the layman if; 
he felt that by calling his attor- | 
ney he might at least determine 
the present statute law on a sub- 
ject Under our present system of 
legislative enactment, however, his 
lawyer is very unlikely to know 
the conient of recent statutes. He | 
may be able to obtain a copy of a 
recent law by writing to the cus- 
todian at the State House in Tren- 
ton, but it is the common exper- 
ience of practitioners that for one | 
reason or another copies are not| 
promptly furnished. In any event! 
the lawyer must know of the exis- | 
tence of the law and have an ac-| 
curate reference to it. The only] 
method whereby he may keep him- 
self adequately informed is to sub-| 
scribe to a legislative service. This 
seems to us an unfair burden and 
expense, If laws are to be observed 
the least the State can do is to 
make them immediately available 
without charge to every lawyer in 
the State. Were copies of laws 
distributed by mail promptly after 
pagsage, we would not have the 
present anomalous and sometimes 
dangerous situation of an act “ef- 
fective immediately” which is un- 
known to the great majority of 
lawyers and judges throughout 
the State. 


| 
| 


| 
| 
| 
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DELEGATES APPOINTED TO 
COMMON LAW CONFERENCE 
Former Secretary of Commerce 

Charles Nagel, of St. Louis, and 

Charles H. Strong, of New York 

have been appointed as delegates 

to represent the American Bar 

Association at the conference on 

the future of the common law, to 

be held at Harvard -University, 

August 19-21, 
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Legal Lore 


By George J. Miller 

The Minutes of the Supreme 

Court of West New Jersey 

Part 7. 
BRAWLS 

The punishment meted out for 
fighting was effective for even to 
day. After being found guilty, the 
ourt fined John Newman 40 shill- 
ings and court charges; also ord- 
ered him to pay the complainant 
30 shillings for the loss of time 
and his abuse, “and being three 
times drunk by his own confes- 
sion, fyne him 9 shillings.” 
MEETING OF PROPRIETORS 

AND FREEHOLDERS 

Entries appear in the minutes 
of meetings of the proprietors and 
freeholders. West Jersey was di- 
vided into tenths. Each tenth 
was @ political unit. On the 24th 
day of the 4th month (March be- 
ing figured, old style, as the first 
would make this June), 1684, the 
“Proprietors and freeholders of 





rate enacted by the General] As- 
sembly: 
in each persons quantity of land 
in the said tenth.” Eighty-eight 
names ang acreage owned by each 
follows. 

A Horse Case. 

Samuel Coles sued William Ev- 
ans in an action of trover for the 
recovery of a horse. Caspar Fish 
testified that to the best of his 
understanding the horse in the de- 
fendant’s possession was the plain- 
tiff’s and that he knew the horse 
was 3 years old last spring and 
had known him since he was 3 or 
4 months old. Frederick Freder- 
ickson also said he knew the horse 
and that “he lookes, or seems to 
the best of his judgment to be 
the plaintiff’s horse”. 


cause he bought the horse in 
question of the plaintiff. John 
Woolston for the defendant said 
that he had seen and known a 
horse which Thomas Ollive 
brought up, and sold to the de- 
fendant, that he is 5 years old and 
to the best of his knowledge he 
thinks the horse in question is 
; the same horse. John Roberts 
testified for the defendant corrob- 
orating Woolston. Timothy Han- 
cock said the horse was the same 
the Evans bought of Ollive. Two 
more witnesses gave testimony to 
| the same effect. The result is a 
| rarity for legal learning. The jury 
brought in a special verdict that 
they had no positive evidence eith- 
er for the plaintiff or the defend- 
ant and asked the Court to pro- 
pose a reference. 

“Whereupon the Bench made 
this proposall to ye plaintiff and 
ye defendant (vizt) That the De- 
fendant Evans take the Horse or 
Gelding into his possession and 
pay fifty shillings to Cole the 
plaintiff. And if hereafter the 
said Horse appeare by his mouth 
or playne demonstration that the 
horse is not the defendants by his 
age, Then the Defendant to re- 
turne the Horse to the plaintiff 
and the said Plaintiff then to pay 
back to the Defendant ye 50 s. 
And Plaint & Defendt to pay eq- 
uall share of Costs & charges of 
suit. 

To Which proposall, Plaintiff & 
defendt agree.” 

















Editor’s Note 


Mr. Louls Bort of Jersey City has 
been kind enough to call to our at- 
tention that Assembly Bill No. 173 re- 
ferred to in the editorial of our April 
30th issue (59 N. J. L. J. 148) was or- 
iginally introduced by Assemblyman 
Peter P. Artaserse. Mr. Artaserse and 
Mr. Paul are both to be co: ted 





upon this Bill and we appreciate Mr. 
Bort's correction. 


—— 


BAR ASSOCIATION 
NOTES 


AMERICAN BAR ASSOCIATION 
Junior Section 

The recent appointed Member- 
ship Committee of the Junior Sec- 
tion of the American Bar Associ- 
ation held a luncheon meet- 
ing May 6. Leon Dreskin and A. 
Warren Littman, Chairman and 
Vice Chairman, respectively, of 
te Essex Junior Bar Conference, 
were invited to attend. The 
committee is composed of: Wil- 
liam A. Lord, Jr., Chairman; Don- 
ald B. Kipp, Eugene F. Hoffman, 
David Sarbone, Jacques Hecht, 
Hamilton MacArthur, Ephraim 
Shechner, Jerome D. Schweitzer, 
Robert Inlander, Gordon David- 
son, Harold D. Feurstein, Harold 
M. Kain, Michael G. Alenick, 
Robert Carey, Jr., Albert Vree- 
land, Nathan Whitfield and Wil- 
liam R, Beilig. 








And also for ye giveing | 


John Hanse | 
was not permitted to testify be- | 


An open forum will feature the 


the first tenth met by virtue of | conference itself, wich will be held 
@ warrent to choose assessors and | #bout May 15. It is also planned 
receivers of the assessment or | 


to have present, at that time, an 
advertising executive who has 
made written criticism of the Bar, 
who will support his criticism 
at the meeting. 


CUMBERLAND COUNTY 

Russell S. Hendegon of Bridgeton 
was elected president of the Cum- 
berland Bar Association at its 
jmeeting held May 1. Other offi- 
cers elected were as follows: Vice 
President, Solvo Tuso; secretary- 
treasurer, Leon M. Bardfeld. The 
new directors named were former 
| Judge Herbert C. Bartlett, 
Harry Waltman, Fred B. Edwards 
and Joseph H. Powell. 


ESSEX COUNTY 
| Chief Justice Brogan lead the 
snake dance at the annual] dinner 
at the Essex Bar dinner held April 
25th at the Hotel Pennsylvania, 
New York. Supreme Court Justices 
Heher, Perskie, and Jeremiah T 
Mahoney, former New York Su- 
preme Court Justice, were speak- 
ers. Francis Child, president of the 
Association, acted as toastmaster. 
Chief Justice Brogan, in his 
speach, lauded Justice Parker who 





able to attend because of illness. 
Among the dinner guests, be- 
sides those named, were: Vice 
Chancellors Malcolm G. Buchanan, 
James F. Fielder, Maja L. Berry, 





John O. Bigelow, Francis B. Davis, 


| Alfred A. Stein, Charles M. Sooy, 
| Charles Egan and Henry T. Kays; 
Justice Joseph Bodine, Joseph A. 
Dear and John J. Rafferty, lay 
judges in the Court of Errors and 
Appeals; Circuit Court Judges Wil- 
liam A. Smith, Joseph L. Smith, 
Edwin C, Caffrey, Newton H. Por- 
ter and Joseph G. Wolber; Com- 
mon Pleas Court Judges Dallas 
Flannagan, Daniel J. Brennan and 
Walter D. Van Riper; United 
States District Court Judge 


A. Wachenfeld, Judge Joseph Seig- 
ler of the Domestic Relations Court 
and Essex County Surrogate Fred 
Herrigel, Jr. 


PASSAIO COUNTY 

The appointment of an Assis- 
tant to Circuit Judge Joseph G. 
Wolber was adocateg by the Pas- 
saic County Bar Association at its 
meeting held April 27, and a com- 
mittee was appointed to request 
such action from Supreme Court 
Justice Heher. 

The Committe is composed of 
Albert H. Kraemer, Isadore V. 
Klenert, Peter J. McGinnis, Abram 
I. Feltman and Peter Cohn. 

Advisory Master Francis Child 


spoke on divorce proceedings. 





A. | 


had been invited but had been un-|} 


Guy L. Fake, Prosecutor William | 


Current Decisions 
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The further objection to t, 
levy may be more briefly dispos, 
of, As to the objection that sam, 
was untimely, note that the Sup. 
plement to the Execution Act, yp. 
der which the levy was 
provides for same on debts “dy, 
or accruing.” (P. L. 1915, p. % 
sec, 8.) An installment of the pro. 
ceeds was accruing at the tim, 
of the levy, since it fell 
shortly after the levy and shortly 
before the return day of the writ 
Nor was such installment at a) 
contingent so as to bring it with. 
in the rule laid down in Reigel- 
haupt v Russow, 13 Misc 
Should the beneficiary, perchance, 


mane 
seeQr 


a 


<4é 


Dm 
“id 


levy and the date of payment, it 
would, by the terms of the ¢ 
have been payable to his 
The final objection is that, since 
the amount of the annual install- 
ment, $500, would, if payat 
equal weekly installments, be less 
| than $18 a week, it is not leviable 
| at all. This amounts to sayin 
that no person in receipt of 
weekly income of less than $1 
a week is subject to execution in 
the State of New Jersey. In other 
words, one might be in possession 
| of thousands of acres of 
proved land, and land poor, 
| yet his creditors could take no 
| steps to reach these assets. Such 
j an intention is not lightly t 
| ascribed to our legislature; nor 
|does a glance at our Execution 
Acts rationally support any 8s 
interpretation. These acts 
| into three main categories, ¢ 
| independent of the other First 
we have the original acts resp« 
ing executions as amended 
embodied in the 1910 Compi 
Statutes (2 C. S. 1910, p. 2242 
Jhereunder, after discovery pro- 
ceedings in the court issuing the 
execution, a garnishee may, 
notice, be forbidden to transfer 
the debt, and the judgment debt 
| ordered to pay it. Next, we hav 
the proceedings under the supple- 
| ment to the above act (P. L. 191 
|chap. 115, p. 182), under whic! 
the present proceeding were ap- 
parently taken. This statute per 
mits a levy even on equitabl 
choses in action (sec. and, af- 
ter levy on the garnishee, permits 
an order on notice “requiring th 
garnishee to pay said debt.” Final 
i we have the Eighteen-dollar-a- 
| week statute, so-called, enacted 
' 
| 
} 
i 


estate 





g 
a 
5 


| 


' 
i 


1 





9 
@), 


yut two weeks atfer the latter of 
he above statutes, and setting ur 
an entirely different proceduré 
herefrom, authorizing an order 
lon the third party to pay without 
| notice, but only obtainable of the 
| income equals or exceeds $18 2 
lweek (P. L. 1915 chap. 266, p. 
470, as amended by P. L. 1933 
chap. 102, p. 210). In fact, this 
|amendment to this last statute 
was enacted the very day that the 
final amendment to the first of th2 
above statutes was enacted (P. L. 
1933, chap. 99, p. 204). Both the 
tact that the procedures in these 
three statutes are different, and 
the respective times of their en- 
actment, clearly establish the leg- 
islative intent that they are con- 
current, not exclusive, remedies. 
and that the limitations set up ip 
one do not ordinarily apply to the 
others. Again, in view of the fact 
that an express exemption clause 
exists, applicable in terms to “any 
execution or civil process what- 
ever” (2 C. S. 1910, Executions, 
p. 2245, art. 3, sec. 10), it is even 
clearer that the $18 a week lim- 
itation applies only to proceedings 


b 
t 
t 
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ager 
a 


the act creating such Limt-| 


ation, and not to the act under | 


sh the instant proceedings are 


ienicu 


tskeD. 
Finally, the interectiag point in 
“js entire situation, so technical- | 


y presented by counsel, is that 
se original judgment in the Dis- | 
srict Court, now docketed here, 
‘») collect which this execution 
was issued, was in the stupend- 
sus sum of $33. But justice must | 
be served, and the motion to 
suash will be denied. 


pQUITY PLEADING — Non| 
Joinder 

WORTGAGE FORECLOSURE— | 
Rights of Assignor for Collater- | 
al Security and Assignee 

‘hancery of New Jersey 

Max Sulken v. United Holding Co., 
a corporation of the State of| 
New Jersey, Jean R. Kayden, 
Gustave L. Kayden, and Hild- 
reth Varnish Co., Inc., 


™ 


March 31, 1936 

Mr Leo Blumberg (eppearing for 
Gross & Gross, Esqs.) for Com-| 
pl inant. 

Mr. Joseph J. Corn, for Defendant, 


United Holding Co. 
Eg in V. C. 
This is a suit to foreclose a 
tgage because of default in 
the payment of interest and taxes. 
The defendant, United Holding 
on June 3, 1931, executed a 
bond and mortgage for $150,000 
to Jean R. Kayden, the defend- 
ant. Subsequently, on March 21, 
1935, the defendant, Hildreth Var- 
nish Co., Inc., borrowed from the 
mplainant the sum of $5,000.00 
for which it gave its promissory 
note which was endorsed by Gus- 
L. Kayden. To secure the 
payment of that note, the mort- 
gagee, Jean R. Kayden, assigned 
written instrument to the com- 
1inant, the bond and mortgage. 
The assignment was duly record- 
The note became due Septem- 
r 21, 1935; it was not paid. The 
taxes due against the mortgaged 
premises, remained unpaid for a 
period exceeding the sixty days 
grace provided in the mortgage. 
In fact the lands and premises 
were sold on October 10, 1935, by 
the Borough of Kenilworth for de- 
linquent taxes approximating $7, 
540.91. 
Payment of the $5,000.00 note | 
vas demanded by the complain- | 





ant from the maker and the en- | 


orser; and they failing to com- | 
ply, the complainant instituted 
this suit to foreclose the mort- 
gage assigneq to him as collat- 


eral, 


The answer filed by the only | 
answering defendant, United Hold- | 
ing Co., discloses a general denial | 
of the allegations of the Dill. At | 
the final hearing, the denials were 


withdrawn and the allegations of | 
the bill were admitted. The only | 
defendant, | 
United Holding Co., the owner of | 


point made by the 
the fee, at the hearing, was that 
the assignor 
mortgage. 
defendant, should have been joined 
a@ a party complainant rather than 
having been made a party defend- 
ant. I was not impressed by 
this argument. The general rule 
is that an objection for want of 
parties, if apparent on the face of 
the bill, should be taken by de- 
murrer; otherwise the question 
should be raised by plea or an- 
swer. Wilson v. American Palace 
Car Co., 69 N. J. Eq. 262, 58 Atl 
195. 

Again, a bill is not demurrable 
for want of proper parties, when 
all persons whose rights are to 


| demurre-~: 
} «wereof, the objection may be pre- | 


|} such, have been properly 


| merely 


| or of the bond and mortgage be- 


| She, by her non-appearance, 


| against her—a decree pro confes- 
| 


of the bond and | 
Jean R. Kayedn, the | 


be affecteq by the decree are 
joined. Swedesborough Church v. 
Shivers, 16 N. J. Eq. 435; Fletch- 


— v. Newark Telephone Co., SS | party << 


|N. J. Eq. 47, 51 et seq. 35 Atl. | 
903. 

Rule 67 of thie _vurt abolishes 
and pleas; in lieu 





sented in the answer. The an- | 
| swer filed herein is barren on this | 
point. I am satisfied that there 
is no want of parties in this suit, 
|and those who have been made | 
made. 
It might be observed that a de- | 
fendant cannot object to a bill | 
because others are not 
properly made defendants to this | 
suit. I think that objection must | 
be made by the parties them-| 
| selves. Miller v. Jamison, 24 N. | 
| J. Eq. 41. 


In the instant case, the assign- | 


ing joined as a party defendant 
impliedly acquiesced in these pro- 
ceedings by her failure to appear. 
per- 
mitted a decree to be entered 
so having been taken. 

Certainly, a bond and mort- 
gage may be pledged as collateral 
security for an indebtedness. Shaw | 
v. Hughan, 109 N, J. Eq. $17, 157 | 
Atl 126; Mott v. Newark Ger- | 
man Hospital, 55 N. J. Eq. 722, 
87 Atl. 751; Kamena y. Huelbig, | 
23 N. J. Eq. 78. If a default is 
made, the pledgees may procéed to 
collect the pledge. Polhemus v. 
Prudential Realty Corporation, 74 
N. J. L. 570, 67 Atl. 308. ... 

A suit may be 
either the assignee or the assign- 
or in the foreclosure proceedings. 
Rose v. Rein, 
172 Atl. 510; Lettieri v. 
102 N. J. Eq. 1, 189 Atl 514; 
Derechinsky v. Epstein, 98 N. J. 
Eq. 79, 130 Atl. 720; Underhill v. 
Atwater, 22 N. J, Eq. 16; 41 Cor- 
pus Juris, pp. 8384 and 885. 

In the instant case the proceed- 
ings show that the assignee made 
hig assignor a party to the suit; 
she being a proper and necessary 
party defendant. In 41 Corpus 
Juris the following appears (at 
page 885): 








“The assignee of a mortgage 
taken as collateral security may 
foreclose it, cutting off the 
rights not only of the mortgag- 
or but also of his assignor, if 
the latter is properly joined as 
a party in the proceedings; but 
in that case the assignor will 
have a claim upon the proceeds 
of the sale in so far as they 
exceed the amount of the debt 
for which the mortgage was 
pledged as security, although 
he will not be liahle for any de- 
ficiency; ang if the mortgage 
is foreclosed without the join- 
der of the assignor, or by a pri- 
vate arrangement with the 
mortgagor, involving the release 

| of the equity of redemption to 
to the assignee, the latter can 
be credited only with the 
amount of the debt for which 
the mortgage was pledged and 
| will be chargeable with the bal- 
ance.” 

The defendant, United Holding 
| Co. contends that the proceedings 


| as 
; ant. 


| the circumstances, that the pledg- 


| Rule 5, and the Rules 6 to 17 in- 


j ty to a suit is scch as complain- 


instituted by 


116 N, J. Eq. 70, | 
Mistretta, | 


are defective because. Jean _B 
Hayden, the assignor been a 


Hupaeinagt.:2- shoint with complain- 


Zefein instead of being made, 
she was, a party defend- 
He cites Rule 5 of the 
Rules of this court to the effect 
that a person entitled to join as 
complainant, but declining to do 
so, may be joined as defendant, 
the reason therefor being stated 
|} in the bill of complainant. There 
is no doubt aboct the language of 
| the rule and this court is guided 
by it. But I am not swayed by 
the defendant’s thought, under 








com- 
of 


or 
plainant. 


is necessarily a party 
A consideration 


clusive, and Rule 23, indicate, in 
my opinion, that it is a matter 
of no consequence whether a par- 


ant or defendant. In Lettieri v. 
Mistretta, supra, the court said: 


“It appears that the mort- 


gage (and bond) was, by an in- 
strument bearing date March 
29, 1936, assigned by Carfaro, 


the mortgagee to the complain- 
ant, Alfonso Lettieri. Counsei 





mortgage making the as- 
signee a party to such proceed- 
ing. Derechinsky v. Epstein, 98 
N.J. Eq. 79, 130 A. 720, affirm- 
ed 99 N. J. Eq. 447, 131 A. 
922.” 

Thé~eemplainant is entitled to 
a decree for sale, and out of the 
proceeds of sale, the sum of $5,- 
000.00, ang interest and costs 
should be paid to the complainant, 
and all in excess thereof shall be 
deposited with the clerk of this 


Book Notes 


with Food — Drink— 


! 





Negligence 
Drugs. 
By Frank G. 
Portia T. McLeland, 

pp. v., 245. 


Miami Flor- 
1933, 


Turner, 


ida, 


The author has wrrixen no fore- 
word to this little book to inform 
to be its 
There are 


us what he intended 


scope or limitations. 
thirty-one chapters, 
kinds 
and foreign objects, manu- 
facturer’s liability, retailer’s lia- 


relating 


particular of food, drugs, 





for defendants, on the hearing 
of the motion, argued that mak- | 
ing the assignee of the mort- | 
gage a party complainant was | 
improper. It appears from the 
proofs that the aforesaid as- 
signment was made as collater- 


al security for indebtedness 
owing by Carfaro to Lettieri. 
In Derechinsky v. Epstein, et 


al, 98 N. JJ. Eq. 79, 130 A. 720, 
affirmed 99 N. J. Eq. 447, 131 
A. 922, it was held that the as- 
signor of a mortgage may fore- 
close the mortgage, making the 
assignee a party, especially 
where, as in the case sub judice, 
the mortgage was assigned as 
security, or pledged for a loan 
less than the amount of the 
mortgage. Whether the as- 
signee be made a party com- 
plainant or defendant ‘is of no 
material consequence.” 


The defendant refers to the rul- 


ing of the Court of Errors & Ap-| 
peals in the case of Rose v. Rein, | labor incident to @ search through | 


supra; but in that case the suit 
was brought by the assignor, 
while the assignee was made a 
defendant therein. The court de- 


cided that the assignor was 4 | 
but IT! 
do not gather from the opinion | 


proper party complainant; 


any statement which would indi- 


‘cate that the assignor could not | 
In the opin- | 


be a party defendant. 
ion it was said: 


right of Schaub 
gage was superior 
the receiver 
judgment creditor. We 
that it was error to dismiss the 
bill of complaint. 
signee of a mortgage 


er of a mortgage has pledged 
it as collateral security for a 
debt of less amount than the 
mortage, he still has such 
terest as entitled him to bring 








“It therefore follows, that the | 
in the mort- | 
to that of | 
representing the | 
think, | 


While an as- | 
has a| 
right to foreclose same in his | 
own name, such right is not an | 
exclusive one, as it seems to be | 
well settled that where the own- | 


in- | 


an action for the foreclosure of | 


bility, defective containers, sales, 
| contributory negligence and the 
; like. The last five chapters are de- 


| voted to the adjective law of the 


| subject—burden of proof, de- 
fenses, pleading, questions for | 
court, and questions for jury. 


The text consists of a series of | 


the cases cited, and checking 


dom, confirms this conclusion. 


or analysis. 
text, 
value as a starting point 


are drawn from all the 
States; and, 
on the subject are 


the 


to} 


statements, each supported by a Ci- | 
tation. They bear internal evidence | 
of being lifted from the syllabi of ; 
of 
several citations, picked at ran- 
The 
book is fairly well organized, but 
there is no attempt at discussion 


Although scarcely an exhaustive 
the book should be of some 
to the 
practitioner who is confronted with 
<. problem is its field. The citations | 
United | 
as New Jersey cases 
relatively few, 
book should save much of the 


its numerous 
nuals. 








ENCE 
plan for the better organization 


ation of a house of delegates of 
the legal profession in the. United 
State will be held tonight at the 
Hotel Mayflower, Washington, D. 
Cc. 





aes 
the Century Digest System, with 
editions and *an- © 


LESLIE 8S. KOHN. 
BAR ORGANIZATION OONFER-- 
A conference on the pending - 


of the American bar and the cre-, 





LAW REVIEW 


SAUL TISCHLER 


Counsellor At Law 
Of New Jersey 


LL.B New Jersey Law School 
LL.M New York University 





Announces that he will conduct a 
“LAW REVIEW” for a limited 
|| of candidates for the New 
Attorneys’ and Counsellors’ 
inations to be held in October, 
assuring personal attention te 
student. 


Buam- 
each. 


The course will commence on oF 
about June 15, 1936, and will con~ 
| sist of at least sixty-five lectures, 

Hours of lectures are from’ 6:00 
urdays), and the course 
— at 45 Branford Place, New- 
ark, N. Jd. 


For further information write 


to MARVIN K. SCHLESINGER, 


45 BRANFORD PLACE, NEWARK . 
NEW JERSEY 





P. M. until 8:30 P. M. (except eo . 
| 
| 
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Lorenzo J. Roel 


MEXICAN LAWYER 
TO MEXICAN CONSULATE 


149 BROADWAY, NEW YORK” 
Tel. Barclay 17-4797 














FLORIDA CONSULTANT ™ 
M. H. ROSENHOUSE 
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and U. 8. Court. 

Abstracts of Chancery Pro- 
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Certificates of Regularity 














THE STATE CAPITAL TITLE 
& ABSTRACT CO. 


Prompt and Accurate Service 
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Forms 

Certificates as to Corporate 
Standing 








Telephome Trenton 8439 
' National Newark & Essex Bldg., Newark, N. J. 
Telephone MArket 3-2200 

































, 
= 








— =. IKRSEY LAW JOURNAL, THURSDAY 


MAY 7, 1996 


Page Six 








IGESTS OF 
RECENT OPINIONS 


(Continued from page 1) 















of them the entire personal es- 
tate goes to the surviving spouse. 

In Gottlieb v. North Jersey St. 
Ry: Co., 72 N. J. L. 480, it was 
held that the fund recovered 
under the Death Act is no part 
of the estate of the decedent, but 
is solely for the benefit of per- 
sons enumerated as beneficiaries 
in the Death Act. 

“The statute seems clear that 
upon the death of a man, leaving 
him surviving a widow, or de- 
ecendant of any children, but no 
children, the whole of the persona! 
property is allotted to the widow.” 

Affirmed. 

See Actions for Wrongful Death 
tn New Jersey 59 N. J. L. J. 121, 
»129) Ed. 

OHATTEL MORTGAGES — Atf- 

Aidavit—Necessity for Stating 


Agency. 

New Jersey Court of Errora and 

Appeals. 

Moore v. Preias Trading Corpora- 
tion. 

April 24, 1936. 

On appeal from Chancery. 
firmed. 

Beery & Adiman, for appellant. 

Herman H. Singer, for respond- 
ent. 

Donges, J. 

The court of Chancery held in- 
valiq a chattel mortgage because 
the affidavit was defective. (59 N. 
J. Lu. J. 71). The affidavit was 
as follows: 

“Elias Preiss of Preiss Trading 
Corporation, the mortgagee in the 
foregoing mortgage named, being 
duly sworn, on his oath, says that 
the true consideration of the said 
_ mortgage is as follows, viz.: the 

sum of Five Thousand Dollars ad- 
vanced by the mortgagee to the 
mortgagor as evidenced by two 
(2) checks this day made by the 
mortgagee to the order of the 
mortgagor, one in the sum of 
Three Thousand Dollars ($3,000) 
drawn on the Manufacturer’s 
Trust Co., 8th Ave. and 34th 
Street Branch, New York City, 


Af- 
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total $5,000.00 : 
“Deponent further says that 

there is due and to become due on 

said mortgage the sum of $5,000 
and 00-100 cents besides lawful 
interest thereon from the 18th day 

of December, 1933. 

“Elias Preiss.” 

Held: A corporation may act 
per se through its officer or per 
alium through its agent. 

Here there is nothing to show 
in what capacity Preiss signed the 
affidavit. The affiant’s relation to 
the corporation must appear in 
the affidavit, either in the body, 
or, if signed by an officer, it may 
appear in the signature. Lesser 
v. Paterson National Bank, 97 N. 
J. Eq. 396, affd. 99 N. J. Eq. 428; 
and when made by an agent or 
attorney the fact of agency must 
be verified in the affidavit. Here 
there is nothing to show in what 
capacity Preiss signed. 

Affirmed. 

CORPORATION — Receiver — 
Setting Aside Assignment while 
Insolvent — Proof of Insolvency 
—Joint Venture 

In Chancery of New Jerey 

Stein, Receiver v. Spearin 

April 25, 1936. 

On bills to set aside assignments 
Dismissed. 

Mark A. Sullivan, for complainant. 

John Milton (by Thomas McNul- 
ty) and Wall, Haight, Carey & 


Hartpence (by John A. Hart- 
pence), for defendants 
Lewis, V. C. 


Complainant filed bills as re- 
ceiver of the insolvent Terminal 
Warehouses Corporation against 
two defendants to set aside two 
assignments. 

In 1930, a contract was entered 
into between the Terminal corpor- 
ation and Pennsylvania Railroad 
whereby the former undertook to 
demolish a pier of the latter and 
erect a new one in its stead 

Terminal then apportioned to 
defendant Spearin the removal of 
the old pier and part of the con- 
struction work on the new, and 
to defendant McGraw, the balance 
of the work, and each defendant 
agreed to do such work 

The contract between Terminal 
corporation and the railroad pro- 
vided (par. XII): 

“It is understood and agreed 
that the actual expenditures in- 
curred in the cost of the work 
for the pier construction proper 
are to be those of George B. Spear- 
in, Incorporated and for the shed 
construction those of F. H. Mc- 
Graw Company, both of New York 
N. Y., to whom it is the inten- 
tion of the ‘Contractor’ to assign 
those items of work. All pay- 
ments by the ‘company’ on account 
of the work to be performed un- 
der this agreement are to be made 
to the ‘Contractor.’” 

On March 28, 1930, Terminal, 
McGraw and Spearin made an 
agreement, reciting the work to 
be done by each defendant, pro- 
viding that the expense of financ 
ing the work to be done by each 
party should be done individually 
by such party, and providing that 
Terminal, Spearin, ang McGraw 
were each to receive 1-3 of the 
total fee. 

The work was completeq in 
September, 1931, but Pennsylvan- 
ia Railroad refused to pay the 
moneys due to the Terminal cor- 
poration. This refusal was mo 
tivated solely by the fear that the 
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might is@f Terminal corporation 
ing litigation herey og 
tween another company Of... | 
he was also president, and the 
railroad. Defendants therefore 
could not get paid for their work; 
accordingly, each obtained assign- 
ments dated March 1, 1932 and 
March 8, 1932, from the Terminal 
corporation of the sums due, and 
defendants were paid by the rail- 
road company after assuring it 
that neither defendant was con- 
nected with the Terminal corpor- 
ation. 

On March 8, 1932, Terminal cor- 
poration was adjudicated insolvy- 
ent, and the receiver seeks to set 
aside these assignments upon the 
grounds (a) that they were made 
by Terminal while insolvent or in 
contemplation of insolvency, (b) 
that they effected an unlawful 
preference in favor of defendants 
over their creditors. 

Held: Mere adjudication of in- 
solvency does not indicate the cor- 
poration was insolvent prior to 
such adjudication. Insolvency is 
presumed to continue forward but 
rot backward Glauberman v. 
Bergenline Trust Co., 108 N. J. 
Eq. 531; Martin v. Givenn, 90 
Ark. 44; Nevers v. Hock, 138 Ind. 
260; Dennis v. Lakr, 36 Ind. A. 
425; Oklahoma Natl Bank v. 
Cobb, 62 Okl. 654. 

But the decision need not be 
rested upon that ground. It ap- 
peared that, prior to the con- 


railroad, the presidents of Term- 
inal, McGraw, and Spearin dis- 
cussed the joint procurement of 
the contract. They were informed 
by the railroad that it could not 
contract with the three jointly, 
but woulq do so with whichever 
one they designated. Hence par- 
agraph XII of the contact, supra. 
It is well settled that the relation 
of joint adventurers need not be 
express, but may be implied from 
the agreements of the parties. 
Jermyn v. ‘eSaring, 225 N. Y. 525, 
122 N. E. 706; Jackson v. Hopper, 
76 N. J. Eq. 185, 174 A. 130. 
From the arrangements between 
the parties here, it is manifest 
that a joint adventure was intend- 
ed, ang that the contract with the 
railroad company was held by 
Terminal in trust for the joint 
benefit of McGraw, Spearin and 
itself as co-adventurers. Ross v. 
Stevens, 45 N. J. Eq. 231; War- 
wick v. Stockton, 55 N. J. Eq. 61; 





Carr v. Sterling Realty Corp., 94 
N. J. Eq. 128, 119 A. 184, affd. 
95 N. J. Eq. 274, 126 A. 926; | 


Jones v. Davis, 48 N. J. Eq. 493. 

In equity, the money received 
by McGraw and Spearin was their | 
own property, representing their | 
payment for work done as joint | 
adventurers under the contract. 

Complainant also contends that | 
defendants MacMillan and Fink 
(president and treasurer of Term- | 
inal) by executing the assignments | 
rendered themsglves personally | 
liable to Terminal’s creditors, cit- | 
ing Turp v. Dickinson, 100 N. J.| 
Eq. 41, and Gill v. State Garage, 
5 M. R, 759. Those cases, how- 
ever, are distinguishable because 
in each of them the acts of the 
directors resulted in an appropri- 
ation or distribution of their cor- 
poration’s property, while the cor- 
poration was insolvent Here, 
there exists no adequate proof of 
insolvency at the time the as- 
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signments were made and, as 

pointed out, the money transferréd 

by assignment was, in equity, the 
money of the assignees. 

“a dismissed. 

CROPS—Rigtht —_ Waygoing— 
Rights of Purchaser a <yocy. 
tion Sale—Bonafide Purchaser 
—Subsequent Purchaser. 

LANDLORD & TENANT—Right 
of Tenant as to Waygoing Crops 
as against Purchaser of Realty. 

New Jersey Supreme Court 

Eckman v. Beihl 

April 9 1936 

On appeal from the District Court. 
Reversed. 

emos M. Waln, for appellants. 

Davis & Davis (James Mercer 
Davis), for appellee. 

Perskie, J. 

Plaintiff's suit, although styled 
in contract, was to recover dam- 
ages for defendants’ wilful and 
malicious destruction of plaintiff's 
crop of growing rye, by plowing 
it under. 

Plaintiff had rented a farm 
from Elmer Smires and his wife, 
who owned as tenants by the en- 
tirety, subject to a note and mort- 
gage held by Safeguard Finance 
Company. The letting was by 
the following instrument: 

“Browns Mill, N. J. 
Mar. 25, -34. 

This 25 day of March 1934 

We Margaret & Elmer Smires 

has agreed to rent to Lyman 

Eckman their farm containing 

46 acres on road leading from 

Browns Mills to Lewistown one 

& % miles from the former 

place. for the consideration of 

one dollar $1.00 and other valu- 
able considerations for general 
farm crop purposes. and it is 
further understood the ground 
which is farmed during the 
farming season shall be sown 
down in the fall with rye or 


other cover crop, and further | 
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understood that at least 10 ac-| 


res of this cover crop shall be 
rye and shal] remain 
ground and be harvested the 
following Summer or all of the 
cover crop may be rye and used 
for harvesting if Mr. Eckman 
So desires. 


(Signed) Margaret Smires. 
(Signed) Elmer Smires. 
(Signed) Lyman Eckman.” 


Plaintiff entered into possession 
and farmed. Safeguard Finance 
Company then, on April 18, 1934 


sued on its note, recovered judg- | 
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- v. Englewood 128| On November 8, 1934, the sher- 
Transport Intoxicating 
Liquor and Collect on De- Trustees of Bergen County iff sold under his levy, and 
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NEW JERSEY LAW JOUR 


—— 


guished, except as to his lessors, 
| by the conveyance to defendants, 
| if they were purchasers for value, 





Bergen County 

» Supreme and Circuit: 
“ifort. Bdwin C. Caffrey 
"Clerk—Euigene H. Jorel 

High number—423 

Motions will be heard Friday, 
May 15th. 

Common Pleas: 

Hon. J. Wallace Leyden 

Clerk—Frederick U. Hillers 


ef 





| 


High nuriber 186 (day call), 252 | 


(weekly call). 
Camden County 
Supreme and Circuit: 
Hon. V. Claude Palmer 
Clerk—Joseph E. Halpin 
Motions are heard every Fri- 


’ day. 


High number, 41. 
Cumberland County 
Supreme and Circuit: 

“Hon. Sariuel M. Shay 
Clerk—Frank G. Wettstein 
Cases trieqd May 4.to May 22 
Judge Shay will hear motions 

for Hunterdon, Salem, Cumber- 


“land and Glouster Counties at 


Camden on Friday, June 5th. 
Essex County 

Supreme and Circuit: 

‘Hon. William A. Smith 

Clerk—Jchn F. O’Brien 

Will hear motions May 22 

Hon. Newton H. Porter 

Clerk—Frank L. Fischer 

Will hear motions, Friday, 
8th. 

Hon.. Joseph L. Smith 

Clerk—John Hayden 

Will hear motions, Friday, 
15th. 

High number—1500 (weekly 
1419 (day call). 

There will be no weekly 
made in the Supreme and 
cult Courts. May 8. 

Conmmon Pleas: 

Hen. Richard Hartshorne 

CTterk—William R. Cohen 

Will hear motions, Friday, 
Sth. 

Hon. Walter D. Van Riper 

Clerk—David Hahn 

Will hear motions, May 15 

High number—260 (weekly call) 
241 (daily call). 

Hudsen County 

Supreme: 

Hon. Henry ©. Ackerson 

Clerk—John P. Dalton 

Will hear motions Friday, 
8th. 

High number-—450 (weekly 
450 (day eall). 

Cireuit: 

Hoa. Thomas Brown 

Clerk—Thomas J. Gillen 

Will hear motions Friday, 
16th. 

High number—225 (weekly 
218 (day call). 

Common Pleas: 

Hon, Thomas H. Brown 

Clerk—Joseph Kelly 

High number—(weekly call 662) 
(day call) 631. 

Due to Judge Meaney’s iliness, 
Judge Brown is now trying both 
even and odq numbers. 

Hon, Thomas F. Meaney 

Clerk—Charles B. Dolan 

Judge Meaney is not trying cas- 
es as he Is ill. 

Motions are heard by a Criminal 
Court Judge on Fridays. 

Hon. Robert V. Kinkead and 
Hon. James R. Erwin are hearing 
Oriminal matters this term. 

Mercer County 

Sureme and Circuit: 

Hon. A. Dayton Oliphant 

Clerk—Charles P. Hutchinson 

High Number—73 ~- 

Motions will be hearq Friday, 
May 8th and May 22nd. 

Monmouth County 
' Supreme and Circuit: 

Hon. Rulif V. Lawrence 

Clerk—Bert Lugannini 
““Mfotions are heard every Friday. 


May 


May 


call) 


call 
Cir- 


May 


May 


eall) 


May 


call) 


| 
| 











———SSSSS 


Cases tried from March 9 to May |without notice. Williams v. 
8. | Young, 78 N. J. Eq. 293, 81 A. 


Ocean County 1118. 


Hon. Rulif. V. Lawrence | porting to be for a valuable con- 
Clerk—Granville M. Price sideration is presumed a bona 
Cases tried from May 11 to May fida purchaser without notice. 
22nd Holmes v. Stout, 10 N. J. Eq. 419; 


Motions heard Fridays | Roll v. Rea, 50 N. J. Li 264, 12 
Passaic County |A. 905, affd. 57 N. J. L. 647, 32 
Supreme and Circuit: | |A. 214. Plaintiff admits he gave 
Hon. Joseph G. Wolber no express notice until some time 
Clerk—Saul Lippman after the acquisition of title by 
Motions are heard every Friday defendants. Plaintiff lived on the 
High number—976 (weekly call) farm only one day a week since 

| 957 (day call). March, 1934; he did not live there 


Union County at all during September, 19384, or 
Supreme and Circuit thereafter. 
Hon. Frank L. Cleary occupancy, nor did he show he 
Hon. Wilfred H. Jayne kept such equipment or stock 
Clerk—Raymond Schneider there as to put a purchaser on 


High number—181 (weekly call) not Possession, to constitute 
132 (day call) notice must be “an actual and ex- 


Hon. Frank I clusive possession manifested by 
c 4 
} notorious acts of ownership, and 


ice 


Cleary will hear 


Circuit Court motions, Friday, | 
May 8th, at Elizabeth " |such as would naturally be ob- 
Common Pleas: |served and known by others.” 
Hon. Lloyd Thompson | Holmes v. Stout, 10 N. J. Eq. 419. 
Clerk—Peter Cognassola The fact that plaintiff re- 
turned a month or more after 


High number 
309 (day call). 
Hon. Edward A. McGrath hears 
Pleas motions every Fri- 


811 (weekly call) | 


warned them not to cut the grain. 
does not aid plaintiff. Defendants’ 


Common 


: status, as owner dates back to 
‘ee ae ee ee the date of the execution sale. 
| ap as The last vendee acquired title 
D I G E S + S O BE from an innocent purchaser for | 
value, and acquired the title of 

RECENT OPINIONS 5... vendor 
In the instant case, plaintiff's 


( Continued fror from page 7) 
ae P | proofs fail to ‘‘meet the definite 
standard required by law to charge 
defendants with knowledge of 
plaintiff's right to the crop.” 
Reversed. 


where the letting was for a fixed 
term, the tenant had no right to 
enter the premises thereafter to 
harvest crops which he had sown 











during the term. 8 R. C. L., sec. 

8, p. 363; Francis Bros. v. Schall- N J B () t 

berger, 137 Or. 529, 3 Pac. (24) | > ** v® ar ues 10ns 

630, 83 A. L. R. 108; but in some 

jurisdictions this rule has been Counsellors—1936 

changed by custom, 8 R. C. L., 

sec. 8, p. 364 | (Continued from previous issue) 
In New Jersey the tenant, after _ 

the expiration of his term has the 9. X leases factory space for a 

right to enter, cut and carry away |term of two years to Y on Jan- 

crops he has sown during his/|uary 1, 1935 at a rental of $200 

term, which have not ripened at| per month. Y installs machinery 

the expiration of the term. Vanj/during the month of January 

Doren v. Everitt, N. J. L. 539: |1935, which he has purchased un- | 

Howell v. Schenck, 24 N. J. L. | der conditional sales agreement. 

§9; Corle v. Monkhouse, 47 N. J.| The rent is paid to January 1, | 

Eq. 73, 20 A. 367; Reeves v. Han-| 1936. In November 1935 he in-| 

nan, 65 N. J. Eq. 549, 90 A. 1045. | stalls more machinery which he | 
As between tenant and a pur-/|mortgages by valid chattel mort- 


The 
is un- 


1935 
1936 


chaser at execution sale, the rule | gage on December 2, 
of caveat emptor applies, and the /rent from January 1 





sheriff's deed passes the same tit- | paid. What are X’s rights as of 
le as would a bargain and sale|today against the two lots of 
deed from the judgment debtor. | machinery? 
Brady v. Carteret Realty Co., 67/ 10. At Sheriff's sale, pursuant 
N. J. Eq. 641 60 A. 938 Ordinar- | t o a writ of fi fa issued out of the 
ily, such sale carries with it the | Court of Chanc ery, the complain- 
right to growing crops; but the/ant entered into an agreement 
purchaser is bound by such notice | with defendant, mortgagor, where- 
as would bind a purchaser at a/by complainant agreed not to 
public sale. Freeman on Execu-| hold defendant liable for any de- 
tions, vol. 3, sec. 344, p. 1972. See | ficiency arising on sale, if defend- 
also Herman on Executions, sec.| ant woulq not bid, and permit the 
338, p. 503. mplainant to buy in at a nom- 
Plaintiff's claim was extin- in ial bid Defendant refrained 


Special rere System, Inc. 
William C. Fay, President 








AMERICAN CREDIT 
EXCHANGE 





1060 Broad Street Newark, N. J. 
Mitchell 2-2738 | 
' 


& NATIONWIDE 
mOOKUP 


Specialists in “Concealed Asset” Reports; Insurance 
Claim and Moral Hazard Investigations ANY WHERE. 

















“HAVE IT REPORTED—THE RECORD NEVER FORGBTS” 


Donegan, Slavin & Kabot 


Court Stenographers 


24 COMMERCE 8T. | 
NEWARK, N. J. 
MArket 2-2535 


Supreme Court Examiners 
Masters in 
Notaries Public 


Chancery 




















SDAY MAY 7, 1986 


A purchaser by deed pur- | 


He was not in actual | 


passage of title to defendants and | 


— 

“Relief Problems Facing 
State Legislature,” was the 
ject of a talk given by Stat, , 
stor Loiseaux, one of the pring 
speakers. 











from -~aaing and complainant 
purchased thé pe-mises for $100. 
Complainant now sues for «he de- 
ficiency ang defendant sets up the 
| agreement in defense. Complain- 
ant argues that the agreement is 
|unlawful and against public pol- 
Rule. 

11. D owes C $1,000. C is about 
to levy execution on D’s factory. S, 
a creditor of D, fearing that the 
execution will ruin D’s business 
and thereby destroy his own 
chances of collecting his claim, 
orally promises C that if C will 
| forbear to take legal proceedings 
|against D for three months, S 
| will pay D’s debt if D fails to do 
|so. May C recover against S? 
12. Upon the death of Green, 
jintestate, a partner of Brown & 


TOMASULA ASSEMBLy 
CANDIDATE 
Nicholas A. Tomasula, Rog 


Park attorney has been places 
the Assembly ticket by the p. 
Republican Organization 
Union County. 


| icy 


lar 


ROESSLER MOVES OFFIchy 
Samuel Roessler has 
his law offices to Suite 19095 yw, 
itary Park Building, 60 p 
Place, Newark, New Jersey 


remre 





| Green, it appeared: GUSS MOVES OFFICE 
That Green, during his life-/ Louis S. Guss, of Newark an 
time and with partnership funds, nounces the removal of his om, 


purchased Blackacre and took] from Military Park Building ., 
title in his own name; | 901 Broad Street, Newark 
That Green's life was insured for | 
$50,000, premiums of insurance | 
being paid by the partnership out 
of partnership funds; that the 
policy of insurance was made 
| payable to Green's estate; 
Green’s son claims to succeed 


HICKS, KUHLTHAL & THoyp. 
SON MOVE 

Hicks, Kuhlthal & Thompson # 

New Brunswick announce the rs 

moval of their offices to t Ne 

tional Bank of New Jersey Bui 








| to his father’s interest in the es- | ing, New Brunswick. 

tate as sole surviving heir. a 
Green's widow claims dower | Laberatories 

in the partnership real estate 

standing in Green’s name. Chemists Microsoopists 
The administrator of Green The 


claims the insurance moneys pay- | 
able on Green's death. 
Decide these questions 


Plaintiff obtains a verdict 


CLINICAL LABORATORY 
$1 Lincoln Park, 
Newark, N. J. 
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| 
in his favor in a, Supreme Court 





issue tried at the Circuit, and de- TRANSLATIONS 

sires to issue execution forthwith. | TO 

What steps are necessary, and by | TRANSLATIONS 

whom, to obtain an execution out BATES BUREAU 

of the Supreme Court? R. K. O. Bldg., Rockefeller Center 


COLUMBUS 5-0583 
EXPERT WORK 





Personals L 








LAWYERS’ & MERCHANTS’ 
TRANSLATION BUREAL 
Established 1908 





JUDGE TRUAX RETURNS TO 
PRACTICE 


Former Judge Harry Truax, for Secrecy, Accuracy, Promptness 
five years Monmout Cc y 
, } fonmouth County || 1; BROADWAY, NEW YORK CITY 
Common Pleas judge, has returned Digby 4-2930 





to active practice of law at El- 








beron. 
OLD LEGAL PRINTS 


BENDER ADMITTED BEFORE FOR LAW OFFICES 











THE U. 8S. SUPREME COURT OLD PRINT EXCHANGE 

Welcome W. Bender, a member | Howard F. Porter 
of the Elizabeth Board of Water |! 1; cast astn street, New York, N. Y 
Commissioners, has recently been Eldorado 53-4444 
admitted to practice before the 
United States Supreme Court “ 

ee WILLIAM A. MARTIN 
MOLSON TESTIMONIAL Detective Agency 

John J. Molson, Jr.. who was re. || Our organization censists ef skill- 
cently appointed Judge of the|| tive and Secret Service umaine 
inden District Court. was ten- Personal, Civil, Domestic and Fi- 


nancial affairs of any nature. 
No charge for consultation 

51 East 42 St., New York City 
Tel. MUrray Hill 2-3406 


Gered a testimonial dinner Satur- | 
lay, April 27th, at the Elizabeth- | 
Cateret Hotel, Elizabeth. 




















Titles Insured 


BY 








A Company that specializes selely im the examination and 
insuring of titles to real estate 


LAWYERS TITLE GUARANTY 
COMPANY OF NEW JERSEY 


ORGANIZED 1927 


7 NBLSON PLACE NBWARBK, N. J. 
Opposite Essex County Hall of Reeords 
Tel. Mitchell 2-7875 


insures titles to real estate in any part of 
Northern New Jersey 





RATES ON REQUEST 
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